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In Pacific Investment Management Co. 
LLC v. Mayer Brown LLP,1 the Second 
Circuit held that a secondary actor can be 
liable in a private action under § 10(b) of 
the Securities Exchange Act of 1934 (the 
“Exchange Act”) and Rule 10b-5(b),2 only 
for false statements attributed to the sec-
ondary-actor at the time the statement is 
disseminated. The court reasoned that ab-
sent attribution, plaintiffs could not show 
that they relied on defendants’ own false 
statements, and creating those statements 
amounted to mere aiding and abetting, 
which, under Central Bank of Denver, 
N.A. v. First Interstate Bank of Denver, 
N.A.3 cannot form the basis of a securities 
fraud claim. The court also held that claims 
under Rule 10b-5(a) & (c) against an un-
disclosed participant in a scheme to de-
fraud investors are barred by the Supreme 

Court’s holding in Stoneridge Investment 

Partners, LLC v. Scientific-Atlanta, Inc.4

Refco, Inc. was a large brokerage and 

clearing firm. For 20 years, Joseph Col-

lins served as Refco, Inc.’s, outside counsel, 

including 10 years as a partner at Mayer 

Brown LLP. After suffering significant 

losses in the late 1990s, Refco and Mayer 

Brown manufactured a series of sham loan 

transactions in order to conceal the losses. 

Ultimately, in 2005, Refco declared bank-

ruptcy.
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Plaintiffs—investors in Refco securities—
brought suit under § 10(b) alleging that between 
2000 and 2005, Mayer Brown and Collins par-
ticipated in 17 sham transactions. Specifically, 
Mayer Brown and Collins negotiated the terms 
of the loans, drafted and revised loan documents, 
transmitted the documents to the participants, 
and retained custody of, and distributed executed 
copies. Plaintiffs also alleged that Mayer Brown 
was responsible for false statements that appeared 
in three Refco documents: (1) an offering memo-
randum for an unregistered bond offering in July 
2004; (2) a registration statement for a later bond 
offering; and (3) a registration statement for the 
initial public offering of common stock in August 
2005. The documents were false or misleading be-
cause they failed to disclose Refco’s true financial 
condition, which was concealed by the sham loan 
transactions. Although two of the documents list-
ed Mayer Brown as counsel, none attributed any 
specific information to Mayer Brown or Collins. 

The district court (Judge Gerard E. Lynch, since 
elevated to the Second Circuit) dismissed plain-
tiffs’ claims against Mayer Brown and Collins. In 
deciding In re Refco, Inc. Sec. Litig.,5 the district 
court held that, because no statements in Re-
fco’s public documents were attributed to Mayer 
Brown or Collins, at most plaintiffs had alleged 
conduct akin to aiding and abetting—for which, 
under Central Bank, there is no private right of 
action under securities laws. The district court 
also dismissed plaintiffs’ Rule 10b-5(a) and (c) 
claims for “scheme liability” as foreclosed by the 
Supreme Court’s decision in Stoneridge.6

On appeal, both the plaintiffs and the Securities 
& Exchange Commission, writing as amicus cur-
iae, argued that that a defendant can be liable for 
creating a false statement that investors rely on, 
regardless of whether that statement is attributed 
to the defendant at the time of dissemination. De-
fendants responded that attorneys who partici-
pate in the drafting of false statements could not 
be liable for a primary violation of Rule 10b-5(b) 
absent explicit attribution at the time of dissemi-
nation.

The Second Circuit affirmed. The court re-

marked that there were two lines of cases discuss-

ing secondary actors’ liability. In Wright v. Ernst 

& Young LLP,7 the court held that “a secondary 

actor cannot incur primary liability under [Rule 

10b-5] for a statement not attributed to that ac-

tor at the time of its dissemination.” Wright in-

volved claims that an accounting firm had orally 

approved a corporation’s false and misleading fi-

nancial statements, which were subsequently dis-

seminated to the public. In Lattanzio v. Deloitte 

& Touche LLP,8 the court reiterated the attribu-

tion requirement for secondary actors’ liability. 

In contrast, in In re Scholastic Corp. Securities 

Litigation,9 the court held that a corporate officer 

who was involved in the drafting, producing, re-

viewing, and disseminating of false and mislead-

ing statements may be liable for misrepresenta-

tions made by the corporation, even though none 

of the statements were specifically attributed to 

him when disseminated.10

Rejecting the ‘Creator’ Standard
In Pacific Investment, the Second Circuit firmly 

adopted the attribution requirement and rejected 

the “creator” standard urged by the plaintiffs and 

the SEC. Noting that “[a]ttribution is necessary to 

show reliance,” the court reasoned that the attri-

bution requirement was more consistent with the 

Supreme Court’s emphasis on the element of reli-

ance in Stoneridge. The court suggested that an 

attribution requirement was preferable because it 

established a “bright line” rule, as opposed to the 

“substantial participation” rule stated in Wright. 

The court explicitly declined to reconcile Wright 

and Scholastic, stating in a footnote that, because 

the case did not involve claims against corporate 

insiders, it would “intimate no view on whether 

attribution is required for such claims or whether 

Scholastic can be meaningfully distinguished from 

Wright and Lattanzio.”
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Noting that “[a]ttribution is 
necessary to show reliance,” 
the court reasoned that the 
attribution requirement was 
more consistent with the 
Supreme Court’s emphasis on the 
element of reliance in Stoneridge.

The court also affirmed the dismissal of plain-
tiffs’ Rule 10b-5(a) and (c) claims on the ground 
that the Supreme Court’s decision in Stoneridge 
foreclosed plaintiffs’ theory of “scheme liability.” 
The court held that under Stoneridge, a claim for 
scheme liability will not lie unless the plaintiff al-
leges reliance on the defendants’ own deceptive 
conduct. Because the plaintiffs admitted that at 
the time of their purchases they were “unaware 
of defendants’ deceptive conduct or ‘scheme,’” 
the court reasoned, they could not show reliance. 
The court expressly rejected the argument that re-
liance occurs when a secondary actor’s deceptive 
course of conduct is communicated to the pub-
lic through a company’s financial statement. The 
court acknowledged that under its interpretation 
of Stoneridge, “it is somewhat unclear how the 
deceptive conduct of a secondary actor could be 
communicated to the public and yet remain ‘de-
ceptive.’”

In a concurring opinion, Judge Barrington 
Parker invited a petition for rehearing en banc. 

“In light of the importance of the existence, vel 
non, of an attribution requirement to the securi-
ties laws, the bar, and the securities industry, this 
case could provide our full Court, as well as, per-
haps, the Supreme Court, with an opportunity to 
clarify the law in this area.”
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